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Don't Mess with Texas' Mechanic’s

Lien Law: Proposed Bill Would Be
Net Negative for Suppliers

Texas mechanic’s liens are not easy. Following the pro-
cess to secure payment on a job can lead to multiple
steps that must be strictly followed. Notice filing dead-
lines can be confusing, particularly for the novice. For
example, notices for commercial projects have to be
sent to the owner and prime contractor no later than the
15th day of the third calendar month following each
montﬁinwlnchmatenals or services were furnished.

Texa: Jien"law iscmmonly known as having some of
u uirements in the country to perfect
qm:eﬂ,pmperty,” said Jason Walker, Esq., share-
- of litigation at Andrew Myers in
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1 a strong property rights state,
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the Texas legislature to introduce a new mechanic’s lien
bill come and go over the past 20 years, the effort to
pass this one—the House and Senate bills are essen-
tially the same—has never been more organized, par-
ticularly without the support of supplier input.

The bill would also “result in more liens getting filed,
because the pressure won't be on upstream parties to
make sure suppliers get paid timely,” said Walker. “Cer-
tainly there are things about the current lien statute that
can be changed and modernized, but this is a throwing
the baby out with the bathwater approach,” he said.

The Important Proposed Changes

A major difference the proposed law would inculcate is
changing Texas to a preliminary notice state; current
law is geared toward a past due or debt notice system,
Walker said. That means that suppliers and others
would no longer have to understand or handle the
issues of statutory retainage, fund trapping, accrual of
indebtedness, special notices of contractual retainage/
special fabrication and calculating most of the timelines
to send notices.

Statutory retainage. Current Texas lien law can con-
fuse construction creditors as to when to notice for
funds withheld on projects related to Texas’ retainage of
10% of the contract amount until the project is com-

- pleted. The proposed law would do away with such con-

fusion as retainage would no longer be required by stat-
e said. However, specific contracts could still
ce the concept of retainage, so the new law
e the possibility going forward.
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he 1o s thlf“—‘-w}llch could be filed electronically on
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i 0 Wne.r. : wthrk files a.'-notioe of commencement (filed with
he:xounq * and posted on the lien website) and appoints
alien agen of first furnishing, the look back period
 furnishing is reduced to 15 days. “I think [the
provision| is going to have some unintended con-
ey’ Walker said, such as generating confusion by cre-
. “,ﬁ:??afﬂiodihﬂ needs to be closely monitored.
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TEXAS LIEN LAW BEST PRACTICES

Texas' mechanic’s lien law is one of the most cumbersome in
the nation; construction creditors need to be diligent in fol-
lowing its various provisions to successfully perfect and real-
ize their rights to payment on the job. The staff of NACM's
Secured Transaction Services—including Connie Baker, CBA,
director of operations; Susan Riley, CBA, assistant director;
and Carol Davis, legal placement assistant—advise count-
less material suppliers, subcontractors and other construc-
tion entities each day on how to properly comply with the
law. Below, Baker, Riley and Davis lay out a few of the com-
mon errors they encounter and recommend some best
practices construction creditors should follow to secure pay-
ment under the law.

Make sure you know who you sold to. This will help con-
struction creditors determine which notices to send and
when. If you're contracting with the prime contractor, serve
the notice to the owner and prime contractor no later than
the 15th day of the third calendar month following each
month in which material or services were furnished.

If you've contracted with remote contractors and suppliers,
serve the prime contractor no later than the 15th day of the
second month following each month in which all or part of the
material was delivered or the labor was performed. Serve
the owner and prime contractor no later than the 15th day
‘of the third month following each month in which all or part
- of the labor was performed or the material was delivered.
- Public projects will require additional parties to be noti-
—such as a surety company—along with a sworn state-
nent when serving the third month, 15th-day notice. A
statement is different than an account statement,
reflects an account balance, and is required within the
onth notice. It is crucial for trade creditors in this
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